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CRIMINAL LAW (PROCEDURE) AMENDMENT BILL 2002 
Council’s Amendments 

Amendments made by the Council now considered. 

Consideration in Detail 
The amendments made by the Council were as follows - 

No. 1 
Clause 10, page 7, after line 30 - To insert - 

(6) The room or place in which the justices hear and determine an application under subsection (4) 
is not to be regarded as an open court, and the justices may order that no person is to be in the 
room or place without their permission. 

No. 2 
Clause 16, page 14, after line 9 - To insert - 

(3) As soon as practicable after the requirements of subsection (1) have been complied with, the 
prosecution must file, and serve on the accused person, a certificate of compliance. 

(4) The certificate of compliance must - 

(a) be made by a person who was involved in, and who has knowledge of, the 
investigation of the charge in the indictment; 

(b) certify that the prosecution has complied with subsection (1); and 

(c) state the person’s grounds for so certifying and any inquiries made by the person 
before so certifying where inquiry has been necessary. 

(5) A person who knowingly or without reasonable diligence makes a certificate of compliance 
that it is false in a material particular commits an offence. 

Penalty: $5 000. 

No. 3 
New clause 5, page 3, after line 8 - To insert the following new clause - 

5. Section 66 replaced 
Section 66 is repealed and the following section is inserted instead - 

“     

66. Proceedings for the purposes of committal are not open court 
(1) Where for the purposes of the committal for trial or sentencing of a 

person charged with an indictable offence - 

(a) a witness is examined before justices; or 

(b) a written statement or other evidence is tendered to 
justices, 

the room or place in which that occurs is not to be regarded as an 
open court, and the justices may order that no person is to be in the 
room or place without their permission. 

(2) The justices are not to make an order under subsection (1) unless it 
appears to them that the ends of justice require them to do so. 

    ”. 
Mr J.A. McGINTY:  I move - 

That amendment No 1 made by the Council be agreed to. 
The amendment seeks to insert into what will become section 103(6) of the Justices Act the words “The room or 
place in which the justices hear and determine an application under subsection (4) is not to be regarded as an 
open court, and the justices may order that no person is to be in the room or place without their permission.” 
Subsection (4) of the Act gives justices the power to order that a particular requirement as to disclosure by the 
prosecution may be dispensed with. 
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Question put and passed; the Council’s amendment agreed to. 
Mr J.A. McGINTY:  I move - 

That amendment No 2 made by the Council be agreed to. 
I move this with some considerable reluctance because I have received advice that this amendment, which was 
moved in the upper House in response to a request from Hon Peter Foss, is extremely problematic.  To illustrate 
the point I will read from a letter that I received this evening from Simon Stone, the Acting Director of Public 
Prosecutions.  It reads as follows - 

I have been provided with an opportunity to consider the effect of an amendment made in the 
Legislative Council to clause 16 of the Criminal Law (Procedure) Amendment Bill 2002 (“the Bill”). 

The intention underlying the amendment to the Bill is clear and is welcomed by the office.  However, 
that intention may not be realised if the amendment is passed in its current form. 

The amendment to the Bill raises a number of important and difficult issues that may impact adversely 
on the Western Australian criminal justice system.  In summary: 

The amendment seems like to undermine the independence of this office and of the Western 
Australia Police Service by requiring police officers to certify that this office has fulfilled its 
disclosure obligations.  Legislation that exists in other States that impose obligations of 
disclosure on prosecution agencies make it clear that responsibility for fulfilling those 
obligations rests with the appropriate agency. 

It is highly likely that police officers who will be required by the amendment to make a 
certificate of compliance may refuse to do so on the basis that they have no knowledge of or 
part to play in the fulfilment of this office’s obligations of disclosure.  A possible result will be 
the prosecutions may be permanently stayed as this office will be unable to file and serve those 
certificates.   

Protocols that will be necessary to ensure an effective working relationship between this office 
and the Western Australia Police Service may be difficult to develop.   

Exposing public sector employee to criminal liability for acts carried out without reasonable 
diligence in the performance of their ordinary duties is undesirable and may be a positive 
disincentive to achieving the intention underlying the Bill.   

The letter then goes on to another matter that is not presently relevant.  It is sufficient to say that the independent 
agency responsible for prosecutions in this State has raised serious concerns about the effect of this amendment 
on both its independence and operational viability.  I have had the opportunity today of having some discussions 
with the Office of the Director of Public Prosecutions.  I think this is an attempt by the Legislative Council to 
involve itself in a proposition which has not been well thought out and which may well compromise the ability 
of the State to prosecute indictable offences.  I wanted to place on the record my concern that this amendment 
was not well thought out and was done on the run at the instigation of Hon Peter Foss, and that it may cause us 
some considerable difficulties.  However, I do not want to prejudice the passage of the substantial reforms that 
are effected by this legislation on account of a bit of silliness from the other House.  

Question put and passed; the Council’s amendment agreed to. 

Mr J.A. McGINTY:  I move -  

That amendment No 3 made by the Council be agreed to.  

This matter was initially raised by the member for Nedlands, who drew the attention of the House to the 
oversight by the parliamentary counsel responsible for drafting in not amending section 66 of the Justices Act.  
This amendment picks up the point that was raised by the member for Nedlands on that occasion.   

Ms S.E. WALKER:  I refer to 9 May, which is when I raised the matter of section 66.  What precipitated it was 
that the member for Innaloo called me a dizzy blond.  It was on that occasion that the Attorney General found he 
could not deal with this Bill and asked the member for Innaloo to deal with it on his behalf.  The Attorney 
General said at page 10206 of Hansard -  

I raised the prospect that the member for Innaloo, who is arguably the most knowledgeable person on 
the question of criminal law procedure in Western Australia, having in a former life participated in a 
number of preliminary hearings  . . .  

He goes on to say -  
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I think he might be significantly more knowledgeable than the member on this matter.   

By that he means me.  He goes on to say -  

I think he is an incredibly talented person.   

He says later -  

The Opposition will not escape.  From his seat the member for Innaloo will give all opposition 
members the benefit of his vast knowledge on this matter, most probably on every clause . . . but we 
will hear a great deal from the member.  

When I raised the fact that section 66 had been forgotten, the Attorney General said at page 10210 -  

We did not think it was necessary to amend that section.  I made the point earlier that to the extent that 
we wish to amend the rule relating to committals, it is contained in this legislation. 

The member for Innaloo then said -  

I support clause 3.  Section 66 of the Justices Act does not mention preliminary hearings, as asserted by 
the member for Nedlands.  The side note, which does not form part of the legislation, refers to 
preliminary hearings.  The section itself does not mention the term “preliminary hearing”. 

He said further on - 

Although I am not a member of the Cabinet or the Executive, I anticipate that the executive arm of 
government sensibly decided not to amend section 66 because in clause 10, proposed section 102 
provides for the compulsory examination by the prosecution of a witness who has not cooperated with 
the investigators.   

I asked the Attorney General - 

Will the Government leave the heading “Preliminary hearings not open court” in the Justices Act for 
everyone to see?  

The Attorney General replied, “Yes.”  

It was very gracious of the Attorney General to acknowledge in here that I had pointed that out after I had 
copped a barrage of abuse from that side of the House.  The Opposition supports this amendment.  It was right 
and proper that it should have been addressed in the first place.  

Question put and passed; the Council's amendment agreed to. 

The Council acquainted accordingly. 
 


